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WALL et al.
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MINES (GIRLS DIRECTORY ORPHAN
ASYLUM, Intervener.

S.F. 2,222,
Sept. 17, 1900

Commissioners' decision. Department 2. Ap-
peal from superior court, city and county of San
Francisco; William R. Daingerfield, Judge.

Action by Hannah Wall and others against
Bridget Mines, alias Mother Margaret, alias Bridget
Martin Mines, alias Sister Mary Margaret, and the
Girls' Directory Orphan Asylum, intervener. From
an order denying a new trial, defendant and inter-
vener appeal. Affirmed.
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75 Charities
7511 Construction, Administration, and Enforce-
ment
75k39 k. Incorporation and organization of
charitable societies. Most Cited Cases

The verification required by Civ.Code, § 594
(repealed 1947. See Corporations Code, § 9202),
requiring that the articles of incorporation of a be-
nevolent association must set forth certain facts re-
lating to the election of directors, “which facts must
be verified by the officers conducting the same,” is
an essential prerequisite to the assumption of cor-
porate powers by the association as a de jure cor-
poration.

Compromise and Settlement 89 €~8(2)

89 Compromise and Settlement
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89l In General
89k7 Validity
89k8 Reality of Assent
89k8(2) k. Capacity of parties. Most
Cited Cases

Infants 211 €==57(1)

211 Infants
2111V Contracts
211k57 Ratification
211k57(1) k. In general. Most Cited Cases

A compromise of matters involved in a suit
was valid, though some of the parties to it were
minors, whose interests in realty were affected
thereby, where it appeared that they were represen-
ted by a duly-appointed guardian ad litem, and rati-
fied his acts by deed, and in open court, after ma-
jority.
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101 Corporations and Business Organizations
101111 Incorporation and Organization
101111(D) Application and Certificate or Art-
icles of Incorporation
101k1162 Certificate or Articles of Incor-
poration
101k1165 k. Recording and filing.
Most Cited Cases
(Formerly 101k22)

A corporation has no de jure existence until the
secretary of state has issued the certificate required
by Civ.Code, § 296 (repealed 1947. See Corpora-
tions Code, 88 1103-1105), providing that on the
filing of a certified copy of the articles of incorpor-
ation filed in the county clerk's office with the sec-
retary of state he must issue to the corporation a
certificate that the copy of its articles, containing
the required statement of facts, has been filed in his
office; and “thereupon” the persons signing the art-
icles, and their associates and successors, shall be a
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body corporate.

Corporations and Business Organizations 101
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101 Corporations and Business Organizations
1011V Corporate Existence and Franchise
1011V (A) In General
101k1213 Evidence of Corporate Exist-
ence
101k1215 k. Presumptions and burden
of proof. Most Cited Cases
(Formerly 101k32(1))

When the fact of the issuance of a certificate of
incorporation by the secretary of state as directed
by Civ.Code, § 296 (repealed 1947. See Corpora-
tions Code, 88 1103-1105), is in issue, the pre-
sumption “that official duty has been regularly per-
formed,” as declared by Code Civ.Proc. § 1963,
cannot dispense with legal proof that such certific-
ate was issued.

Corporations and Business Organizations 101
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101 Corporations and Business Organizations
1011V Corporate Existence and Franchise
1011V (A) In General
101k1213 Evidence of Corporate Exist-
ence
101k1219 k. Acts of incorporation,
certificate or articles of incorporation, acceptance,
records, or user. Most Cited Cases
(Formerly 101k32(9))

In a suit involving the corporate existence of a
benevolent association, evidence that there were no
meetings of the members or trustees, no election of
officers, no by-laws adopted, no certificate of
shares issued, no seal adopted or used, no records
kept, and that the institution was managed after the
attempted incorporation as it had been before, was
sufficient to sustain a finding that it was not a cor-
poration de facto.
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101 Corporations and Business Organizations
1011X Corporate Powers and Liabilities
1011X(C) Property and Conveyances
101k2427 k. Conveyances to or for cor-
poration. Most Cited Cases
(Formerly 101k437)
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120 Deeds
1201 Requisites and Validity
1201(D) Delivery
120k63 Acceptance
120k63.1 k. In general. Most Cited
Cases
(Formerly 120k63)

The acceptance of a deed by the grantee will
not be presumed from the beneficial character of
the grant when the grantee named is a corporation
having no legal existence.
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101 Corporations and Business Organizations
1011X Corporate Powers and Liabilities
1011X(C) Property and Conveyances
101k2427 k. Conveyances to or for cor-
poration. Most Cited Cases
(Formerly 101k437)

Deeds 120 €=256(1)

120 Deeds
120l Requisites and Validity
1201 (D) Delivery
120k55 Sufficiency
120k56 In Genera
120k56(1) k. In general. Most Cited
Cases

There can be no valid delivery of a deed to a
corporation not in esse when the attempted delivery
is made.
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156 Estoppel
1561 By Record
156k8 k. Persons to whom estoppel is avail-
able. Most Cited Cases

A party is not estopped by allegations in his
pleadings in a prior action, admitting the existence
of a corporation, when the parties to the second ac-
tion and the issues presented therein are different.

Evidence 157 €-334(1)

157 Evidence
157X Documentary Evidence
157X (A) Public or Official Acts, Proceed-
ings, Records, and Certificates
157k334 Official Certificates
157k334(1) k. In general. Most Cited
Cases

Under Code Civ.Proc. § 1918, providing that
official acts and documents may be proved by certi-
fied copies, a certificate by the secretary of state
stating that articles of incorporation were filed in
his office on a certain date, and “that a certificate of
incorporation thereof was issued on said date,” is
inadmissible to prove the issuance of the certificate
of incorporation.

Pleading 302 €=293(1)

302 Pleading
302111 Responses or Responsive Pleadings in
General
302I11(A) Defensesin General
302k89 Pleading Different Pleas or De-
fenses Together
302k93 Inconsistent Defenses
302k93(1) k. In general. Most Cited
Cases

Inconsistent defenses may be pleaded.

Pleading 302 €147
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302 Pleading
302111 Responses or Responsive Pleadings in
Genera
302111(E) Set-Off, Counterclaim, and Cross-
Complaint
302k147 k. Cross-complaint in general.
Most Cited Cases

Under Code Civ.Proc. 88 387, 442, permitting
intervention, and authorizing “defendant” to file a
cross complaint, the plaintiff may file such cross
complaint, since § 387 treats intervention as a com-
plaint, to which either party may answer or demur
asif it were an original complaint.

Stipulations 363 €9

363 Stipulations
363k9 k. Entry, filing, or record. Most Cited
Cases

Under Code Civ.Proc. § 283, authorizing an at-
torney to bind his client by stipulation filed with the
clerk or entered on the minutes, a written stipula-
tion may be enforced, though not filed, unless for-
bidden by some other statute, or by some principle
of law.

**387 *30 W. W. Foote, for appellants.
J. J. Lerman, for intervener.

Chas. F. Hanlon, for respondents.

CHIPMAN, C.

Action to specifically enforce an agreement to
compromise and settle an action pending in the su-
perior court of the city and county of San Fran-
cisco. The pleadings are exceedingly voluminous.
The findings are many, covering every conceivable
phase of a somewhat complex and anomalous case,
and were in favor of plaintiffs, as was the decree.
The case is here on four separate appeals, to wit, an
appeal by defendant, and an appeal by the inter-
vener from the judgment, and separate appeals by
the defendant and intervener from the order deny-
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ing amotion for new trial. The transcript of the pro-
ceedings is the same, mutatis mutandis, in all four
appeals, and relates in fact to but one case, and is so
treated in the briefs, and will be so treated in the
opinion.

A brief history of the litigation and an outline
statement of the facts, with some account of the
pleadings, are essential to any adequate comprehen-
sion of the points presented for decision. In 1887,
Bridget Mines, defendant, opened a house in San
Francisco for the care of orphans, and called it
‘Girls' Directory Orphan Asylum.” She had but a
few dollars of money. In 1888, Harrietta Lyman, a
plaintiff, joined Mines in her enterprise, but had no
money. At that time the asylum was on Van Ness
avenue. In 1890 they moved the institution to the
corner of Buena Vista and Central avenues, where
it is now *31 situated. They wore a distinguishing
uniform as sisters, common to similar societies un-
der the patronage of the Roman Catholic Church,
but the association was never recognized or author-
ized by that church, or any other religious body, in
any way. There was a book of rules introduced in
evidence, from which the following appear in the
record: ‘Rule 14. After religious profession,
whatever money or property has been brought in by
any sister becomes the property of the community.
No sister may own anything of herself,—not even
the superior, but is only the administrator of the
property belonging to the community. * * * Rule
20. * * * These rules must be read once a month in
the refectory.” How far these rules were observed or
bound the sisters does not very clearly appear. Ly-
man testified that when she came to Mines she was
not furnished with a copy of the rules, and did not,
for some time, know of their existence; that, as oth-
ers came in later, a copy was given them, and that
she herself had a copy, but never made any prom-
ises, either when she was received or afterwards;
that the rules were occasionally, but not frequently,
read. In 1889, Bridget Ferry came in, but brought
no money. She is not a party to the present action,
but was a party defendant to the first action herein-
after referred to. In 1890, Jos. Newman conveyed to
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Mines alone and to her heirs the real estate on
Buena Vista avenue. Prior to January 26, 1894,
Hannah Wall, a plaintiff, came in. She brought with
her $250. She was subsequently expelled, as we
shall see, and this amount of money was restored to
her. She testified that she promised to be obedient
to the rules of the institution, and was given a book
of the rules. Prior to January 26, 1894, Annie Mc-
Carthy came in. She brought no money into the in-
stitution. She married subsequently (when does not
appear), and is not a party to the present action.
Meantime the property on Buena Vista avenue was
expanding into quite a commodious establishment,
judging from the large number of orphans there ac-
commodated. It is not shown whence the money
came to build and maintain it, except in a general
way it appeared that the asylum received quite a
large sum annually from the state, and the rest came
from charitable contributions, and apparently some
from bequests. This part of the history is somewhat
vague. On February*32 1, 1895, Mines individually
mortgaged the San Francisco property to the Hiber-
nia Bank for $6,000, and with this money a lot in
San Leandro, Alameda county, was purchased, and
was conveyed to Mines and Lyman. Subsequently
Mines again mortgaged the San Francisco property
to the Hibernia Bank for $8,000, al of which, ex-
cept about $1,500, was used in constructing build-
ings on the Alameda property. These mortgages,
Mines testified, were paid off with money received
‘from the state, **388 and from public subscrip-
tions of the charitable people,” except a balance still
due the bank, which the court found is $5,000. She
testified that in 1898 she received over $9,000 from
the state, and the evidence shows that the state aid
must have amounted to over $70,000. Mines ap-
pears to have been the executive head of the institu-
tion, and Lyman the bookkeeper, who kept the ac-
counts, collected the state aid, and performed work
of that character. What the other sisters did does not
appear particularly. In 1895, Alma Schumann (a
minor), one of the plaintiffs, came to the asylum,
but had no money. She was a plaintiff in the first
action. She did not sign the articles of incorpora-
tion. Yvonne Griffith, a minor, one of the plaintiffs,
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came to the asylum in 1893. She testified that she
became a sister in 1896; that she had no money, and
was entirely supported by the home, but made no
vows. She promised to ‘be obedient, and work for
the poor, but not without compensation.” She did
not sign the articles of incorporation, but was one
of the plaintiffs in the first action. The foregoing
named persons are all who seem to have had any
connection with the institution as socalled ‘sisters.’
On January 26, 1894, an attempt was made to in-
corporate the institution as a benevolent association
by Mines, Lyman, Wall, McCarthy, and Ferry. The
guestion raised of corporation or no corporation
will be noticed later.

In the early part of 1897 some internal dissen-
sions arose. Mines and Lyman fell out, and Mines,
without any cause, as | can discover, stripped Schu-
mann, Griffith, and Wall of their religious robes un-
der circumstances of great humiliation to them, ex-
cluded them from the asylum, and forbade their re-
turn. On April 17, 1897, Lyman, Wall, Schumann,
and Griffith filed a complaint against Mines, Ferry,
and McCarthy, and *33 the Girls' Directory Orphan
Asylum, a corporation, in which the existence of
the corporation was alleged, and in which also was
set out something of the history and purposes of the
association and the grievances of the plaintiffs.
Plaintiffs therein prayed that the property be ad-
judged to belong to the corporation, and that Mines
holds the title in trust; that she be restrained from
selling or mortgaging the property, and to account
for all moneys and property belonging to said cor-
poration, and convey the same to it; and for general
relief. The answer denied that any of the parties
other than Mines, Ferry, and Lyman were members
of the society when the property was purchased,;
denied the alleged trust; denied that a corporation
was formed, or directors elected; denied that the
articles of incorporation were verified; in short,
denied all the steps alleged to have been taken to
create the corporation, and denied that it has any
legal existence. This action was set down for trial
after some strenuous but ineffectual efforts to com-
promise the suit had been made and had failed. On
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the day set for the trial, Mines informed her attor-
neys, Messrs. Sullivan & Sullivan, that she had
changed her mind, and would settle. The trial was
deferred, and all parties met at the office of Sulli-
van & Sullivan. The court found that a compromise
agreement was entered into, and authorized to be
carried out, which took the form of a stipulation in
the case and an agreement. The stipulation, in ef-
fect, was: That the Girls' Directory Orphan Asylum
is not, and never was, a corporation, and that
plaintiffs and defendants in that suit were not mem-
bers thereof; that plaintiffs therein have no title or
interest in any of the property described in the com-
plaint; that defendants therein McCarthy and Ferry
have no interest in said property; that defendant
therein Bridget Mines is the owner in fee in sever-
alty of the property, and ‘holds the same free and
clear of all trusts or other use, except her own use’;
that Griffith and Schumann are not, and never were,
members of the society, as existing prior to the al-
leged corporation; that the title of Mines to the real
property described in the complaint be quieted as
against al other parties to the action. Dated
November 3, 1897, and signed ‘Bridget Mines,
Harrietta Lyman, Hannah Wall, Yvonne Griffith,
Alma Schumann, Charles F. *34 Hanlon, Attorney
for Plaintiffs, Sullivan & Sullivan, Attorneys for
Defendants.” Contemporaneously with the stipula-
tion, an agreement was entered into by Mines, on
the first part, and Lyman, Wall, Griffith, and Schu-
mann, on the second part, by which it was agreed
that on the next day, November 4, 1897, Mines
would pay the second parties $1,000, and thereupon
Lyman, who was a co-grantee with Mines therein,
would convey to them the Alameda county prop-
erty, and the other second parties would quitclaim
to her their interest therein; that al of second
parties would convey by quitclaim all their interest
in the San Francisco property; that on payment of
the $1,000 said deeds would be delivered to Hanlon
in escrow, to be by him delivered to Mines (first
party), provided she within five days apply for a
loan on the Alameda property for $2,500, secured
by mortgage on the same, the money, when bor-
rowed, to be paid to Lyman. Contemporaneously
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with the delivery aforesaid by Hanlon, Mines was
to execute her note to Lyman for $4,500, secured
by mortgage on the San Leandro property. If Mines
should fail within one month to borrow the $2,500,
then she was to make a note and mortgage to Ly-
man for $7,000 in lieu of the two notes named, and
on delivery of said note or notes Hanlon was to de-
liver the three deeds to Mines, and the transaction
‘shall be conclusively deemed to have settled all
controversies and claims between and against them
respectively * * * excepting the notes and mort-
gages herein provided for.” It was further agreed
that ‘upon the payment of the said sum of $1,000
said parties of the second part, and each of them,
will discard, and thenceforth cease to wear, the
bonnet, habit, or costume now worn by members of
the order**389 of St. Francis, now in charge of the
Girls' Directory Orphan Asylum of San Francisco.’
Dated November 3, 1897, and signed ‘Bridget
Mines, Harrietta Lyman, Hannah Wall, Yvonne
Griffith, Alma Schumann.” Hanlon signed an agree-
ment to the escrow. The deeds were executed by the
second parties to the contract, and placed in Han-
lon's hands on November 4th. The second parties,
agreeably to Mines' insistence as a condition, did
not again return to the asylum, but discarded their
robes, and sought and obtained employment ‘in the
world,” as they termed it, where they now are.
Mines made some effort to get the $1,000 which
*35 she thought was to her credit at the Hibernia
Bank, but found that it had been applied on her
mortgage debt there. She and her attorneys made
some effort also to borrow money to make the pay-
ments, but failed. Without notice to plaintiffs, she
executed a deed of the San Francisco property to
the corporation, bearing date November 8, 1897,
and acknowledged and recorded that day, and on
November 10, 1897, she executed and acknow-
ledged a deed of the Alameda property to the cor-
poration, which was recorded in Alameda county
November 11th. She testified that the next thing she
did was to write a letter directed to Lyman, dated
November 22, 1897, in which she asks Lyman to
return to the asylum, but says nothing about the
other sisters. Hanlon testified that Mines said to
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him that this letter was not written by her, and that
it was not her desire at all. On November 22d
Mines wrote a letter to Hanlon, in which she speaks
of Hanlon's assistant having called upon her to
know if she would send her attorney to Hanlon to
see him about the case. She wrote: ‘About this
agreement, it was done without my wishes; in fact,
| was forced to do it. You know, Mr. Hanlon, | have
done nothing but what you wanted me to do in the
beginning. | am willing to have al that were sent
away return, and | will pay all expenses. If thisis
satisfactory, you can send for me, and we can
settle; but, if not, no other conditions will be accep-
ted.” To this letter Hanlon replied November 24,
1897, asfollows: ‘* * * My clients will not now ac-
cede to your terms as contained in your letter of the
22d inst., and want you to live up to your contract. |
will make one last attempt to avoid litigation, and
you may call upon me at one o'clock p. m.,” etc. It
seems that several demands had been made upon
Mines by Lyman to live up to her contract, by
Cousins, guardian ad litem for Schumann and Grif-
fith, commencing November 11th, and on the 16th
Hanlon informed Mines that, unless she carried out
her contract at once, an action would be brought
against her. Nothing seems to have been done ex-
cept to renew the demands upon Mines at various
times, and finally, December 20th, Cousins called
upon her, and made tender of all the deeds and doc-
uments that had been executed under the agree-
ment; also drafts of the note and mortgage which
she had agreed to execute; a copy of a formal de-
mand for performance *36 on her part, and a tender
of performance on the part of the other parties
which had been previously formally made to her.
These papers and documents were all explained or
read to her by Mr. Cousins, but she refused to ac-
cept any of them, and refused to carry out the con-
tract; declared she would pay no money at al, and
wound up the interview by saying, ‘You can pro-
ceed against me, and have papers served on me, and
a lawyer will turn up to fight the case.’ At a previ-
ous interview with her, November 28, 1897, when
witness and Hanlon called upon her, witness testi-
fied that Mines said she would not have Griffith
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back, but she wanted Lyman. In several of these in-
terviews she said she did not sign the agreement of
her own will. She spoke of having deeded the prop-
erty, but ‘she said nothing about rescinding any
agreement; she did not use that word.” Hanlon testi-
fied that at the interview November 28, 1897,
Mines attention was called to her letter in which
she had stated that the girls might return, and when
asked what she meant replied that she had been ad-
vised to write the letter, and that she would not al-
low any of the girls to come back except Lyman.
She also said that Sullivan & Sullivan were no
longer her attorneys, and denied having any lawyer.
In the course of the conversation she said: ‘1 would
not have Griffith back for the whole institution. |
would sooner break it up than have Griffith back.
And | don't want Schumann or Miss Wall, but | will
allow Miss Lyman to come back, and we will run
the whole thing ourselves.” She said that the chil-
dren were crying for Miss Lyman. ‘She was the
only one who could write up the books or write up
the papers for state aid; but she would not have the
others back.” All attempts to induce Mines to per-
form the agreements entered into by her having
failed, this action was brought. The complaint was
filed December 31, 1897, and was verified. On Oc-
tober 26, 1898, two days after the tria began,
plaintiffs filed a second amended and supplemental
complaint. On August 26, 1898, the corporation, by
its attorney, R. M. Royce, filed a verified complaint
in intervention, to which plaintiffs on the same day
filed a second amended and supplemental answer,
and also a cross complaint to the same, and, among
other things, alleged that the corporation was duly
incorporated. On November 4, 1898, while the *37
trial was in progress, plaintiffs filed an amendment
to the amended supplemental answer to the inter-
vention, and by this amendment alleged that the
Girls' Directory Orphan Asylum never had been
and is not a de facto corporation, and had never
done business as such corporation, or performed
corporate acts; and also that it is not, and never had
been, a de jure corporation, and set forth the partic-
ulars in which its articles of incorporation were
lacking to constitute it a de jure corporation. In ad-
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dition **390 to defendant's answer to the com-
plaint, she filed, October 31, 1898, during the trial,
a cross complaint for rescission of the agreements
entered into by her, heretofore noticed, to which
plaintiffs answered November 1, 1898.

1. Appellants contend that the court erred in
finding that the Girls' Directory Orphan Asylum
was not a corporation. The finding that it was not a
de facto corporation was abundantly supported, and
appellants do not seriously dispute this conclusion.
The evidence tended to show that there were no
meetings of the members or trustees, no election of
officers, no by-laws adopted, no certificates of
shares or membership issued, no seal adopted or
used, no records or minutes kept; in short, no cor-
porate acts of any character performed. The institu-
tion was managed after as it had been before the at-
tempt to incorporate. There was, therefore, no cor-
poration de facto.

2. Conceding the nonexistence de facto, appel-
lants claim a de jure corporation; and it is conten-
ded that, if a de jure corporation existed, it could
not be attacked collaterally, and could only be
guestioned by the state. Before any question arises
as to the right to attack a de jure corporation collat-
eraly, there must be proof by the party claiming
corporation that it has a de jure existence, if the fact
is denied. How far the right to exist may be at-
tacked collaterally need not be determined in this
case, for the reason that the court found, on what
we think was sufficient evidence, that intervener
failed to prove the existence of any such corpora-
tion. There was no evidence that the facts set forth
in the articles were verified as required by sections
290, 594, Civ. Code, or were verified at all. Appel-
lants claim that the requirement of verification is
merely directory, and not essentially prerequisite to
corporate existence; citing Mining Co. v. *38
Woodbury, 14 Cal. 425; Oroville & V. R. Co. v.
Supervisors of Plumas Co., 37 Cal. 354; Martin v.
Deetz, 102 Cal. 56, 36 Pac. 368; Humphreys v.
Mooney, 5 Colo. 282. Section 296, Civ. Code, re-
quires a certified copy of the articles which are
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filed in the office of the county clerk, certified by
the clerk, to be filed with the secretary of state, and
‘the secretary of state must issue to the corporation,
over the great seal of the state, a certificate that a
copy of the articles, containing the required state-
ment of facts, has been filed in his office; and
thereupon the persons signing the articles and their
associates and successors shall be a body politic
and corporate,’ etc. The corporation has no de jure
existence under the Code provisions until the sec-
retary of state has issued the certificate referred to
in the above-mentioned section. The word
‘thereupon’ in the Code section has the effect to
make the issuance of a certificate by the secretary
of state a necessary prerequisite to corporate life.
Society v. Rapalee, 16 Wend. 605. It was proved
that the required certified copy of the articles was
filed in the office of the secretary of state on Janu-
ary 29, 1894, and the intervener offered in evidence
a certificate of the secretary of state reciting that
the articles of incorporation were filed in his office
on the above date (which fact properly appeared
elsewhere), and also stating ‘that a certificate of in-
corporation thereof was issued on said date.’
Plaintiffs objected that the fact of the issuance
could not be proved in this manner, and the court
sustained the objection, and excluded the certific-
ate. There was some evidence tending to show that
some sort of a paper or document was delivered at
the asylum by Wells Fargo's, and that it had a seal
on it, and was a paper like in size to a sample certi-
ficate from the secretary of state shown the witness;
but as to what was written or printed on the paper,
or that a certificate did in fact issue, there was no
evidence. We think the ruling of the court was
clearly right. If the intervener had produced a certi-
fied copy of the records of the office of the secret-
ary of state, it would have been admissible under
the sections*39 of the Code cited by appellants
(sections 1826, 1918, Code Civ. Proc.); but clearly
his certificate that he issued a certificate was not
admissible (Doyle v. Mizner, 42 Mich. 332, 3 N.
W. 968; Boyce v. Trustees, 46 Md. 359). Nor do we
think the presumption ‘that official duty has been
regularly performed’ (section 1963, subd. 15, Code
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Civ. Proc.) can dispense with the proof that a certi-
ficate was issued, and of its contents. But, if it be
conceded that there is evidence tending to show
that a certificate did issue, there can be no valid
certificate where the previous steps made necessary
to its issue have not been taken. The secretary of
state would have no authority to issue a certificate
without a copy of the articles of incorporation
should come to him duly certified by the county
clerk, nor even then if any of the requirements of
the Code were omitted which are made prerequisite
to the assumption of corporate powers. It was said
in Mining Co. v. Woodbury, 14 Cal. 425, in respect
of such requirements, that ‘any material omission
will be fatal to the existence of the corporation, and
may be taken advantage of collaterally in any form
in which the fact of incorporation can properly be
called in question.” But as to requirements which
are not made prerequisites it was there said, ‘The
corporation is responsible only to the government,
and in adirect proceeding to forfeit its charter.” We
have, then, the question whether the verification re-
quired by section 594 is a prerequisite, or may be
omitted altogether, as merely directory. The legis-
lature msut have meant what it said when it re-
quired certain further facts to be set forth in the art-
icles of incorporation, and that such ‘facts must be
verified by the officers conducting the election.’
Section 292, Civ. Code, provides that the articles of
incorporation referred to in section 290 ‘must be
subscribed by five or more persons * * * and ac-
knowledged by each before some officer,” etc.
**391 This section refers to al private corporations
formed under the provisions of the Code, but in the
case of benevolent corporations still further authen-
tication is required. The legislature has not only re-
quired in this class of corporations an acknowledg-
ment before some officer ‘by five or more persons
(section 292), but the additional facts above re-
ferred to, which must appear in the articles, and
‘must be verified *40 by the officers conducting the
election’; and this means verification as elsewhere
referred to in the Codes,—i. e. by affidavit of these
officers. We think this verification is as essential as
the acknowledgment, which latter was held to be a
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prerequisite in People v. Lodge (Cal.) 60 Pac. 865.
Appellants contend that the verification adds noth-
ing to the truth of a statement, but ‘simply adds dig-
nity to it, and placesit upon a higher plane.’ The re-
guirement of verification in pleadings is not so re-
garded, but must be complied with to give validity
to acts pursuant to such proceedings; and we think
the reason for so holding applies in the formation of
corporations claiming de jure existence. See In re
Close, 106 Cal. 574, 39 Pac. 1067, as to insolvency
proceedings; In re Boland's Estate, 55 Cal. 310, and
Richardson v. Butler, 82 Cal. 174, 23 Pac. 9, in pro-
bate proceedings; and Ex parte Walpole, 84 Cal.
584, 24 Pac. 308, holding that a petition for habeas
corpus must be verified. The notary's certificate is
that the persons whose names are subscribed to the
instrument are personally known to him, and that
they appeared before him, and acknowledged that
they executed the same, But the law demands
something more, and something quite different, in
requiring that the facts thus acknowledged shall be
verified by the officers conducting the election. We
think this verification a prerequisite to the assump-
tion of corporate powers as a de jure corporation.

It is not necessary to decide whether or not the
court erred in alowing plaintiffs to prove that one
of the subscribers to the instrument did not in fact
appear before the notary, or acknowledge that she
subscribed the articles. Conceding error, it was
harmless, since the intervener failed to prove a cor-
poration in the essential particular above noticed.

3. Itis claimed by appellants that the pleadings
admit due incorporation, and that it was error to
find on the evidence against the admissions of the
pleadings. In the first action plaintiffs therein al-
leged the existence of the corporation, and the de-
fendant denied the corporation, and the parties were
not the same as in this action. In the present action,
plaintiffs, in their amended and supplemental com-
plaint, again alleged the existence of the corpora-
tion, and in their answer to the intervention* 41 they
also alleged the corporation. But before the inter-
vener and the defendant had closed their evidence,
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plaintiffs obtained leave of the court to amend their
second amended and supplemental answer to the in-
tervention, alleging that the Girls' Directory Orphan
Asylum is not, and never has been, a corporation de
facto. Plaintiffs in this action were not estopped by
allegations made in the first action of Lyman
against Mines, because the parties were different
and the issues were different from those presented
in this action. In answering the intervention,
plaintiffs had the right to interpose inconsistent de-
fenses (Banta v. Siller, 121 Cal. 414, 53 Pac. 935),
and although this changed the issues between
plaintiffs and intervener, and put plaintiffs in the
position of alleging the corporation in their com-
plaint, and denying the corporation in the answer to
the intervention, the cause proceeded, and the evid-
ence went in under the amended pleadings, by dir-
ection of the court that plaintiffs' amended answer
to the intervention should be deemed denied both
by the intervener and defendant. Plaintiffs should
have also amended their complaint in this particu-
lar, but, as the issue of corporation or no corpora-
tion was really immaterial as between plaintiffs and
defendant, the failure to amend the complaint could
not have injured any one; and, besides, the answer
to the intervention denying the corporation may be
regarded, under the circumstances, as, in effect, an
abandonment of the issue presented by the com-
plaint. The issue did not in fact become material
until presented by the intervener. Whether the
amendment should have been allowed was a ques-
tion addressed to the discretion of the court.

4. It is complained that the court directed
Mines to mortgage the entire interest in the
Alameda county real estate. This contention is on
the theory that the property of the asylum was held
in trust, because the articles of incorporation,
signed by two of the plaintiffs and by the defend-
ant, declared that all the property of the asylum
should be held in trust by said corporation for the
use and benefit of the society; that Ferry and Mc-
Carthy were members of the society as much as
were Mines, Lyman, and Wall, and that one rule of
the society declared that ‘no sister may own any-
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thing herself,—not even the superior, but is only
the administrator of the property belonging*42 to
the community.” There is nothing in the evidence to
show that Ferry and McCarthy had any interest in
the Alameda property, and, as there is no corpora-
tion, there is no title or interest in it. The terms of
the settlement placed the full legal title of the
Alameda property in Mines by the deed of Lyman
to her. The society, as such, was not a party to the
action; and its interests, as such, apart from the cor-
poration, were not drawn in question. We see no er-
ror in this action of the court. In this connection
may be noticed that the court found that the
‘compromise and settlement was put in writing, and
was duly signed and executed by al the parties to
said firstly commenced action, and was also signed
and executed by all their attorneys of record’; and
elsewhere it was found that ‘Ferry and McCarthy
agreed to each and all the terms of said compromise
and settlement, and all the **392 considerations
thereof’; and again it is found that ‘it is not true that
said agreement and stipulation was not executed or
authorized by Bridget Ferry and Annie McCarthy, *
* * put, on the contrary, finds that said stipulation
was signed by Messrs. Sullivan & Sullivan, attor-
neys in said firstly commenced action for said
Mines, Ferry, and McCarthy, and for the Girls' Dir-
ectory Orphan Asylum, a corporation, and at said
times said Sullivan & Sullivan were attorneys of re-
cord in said first commenced action for said Mines,
Ferry, and McCarthy, * * * and that, although not
signed by said Ferry and McCarthy, said stipulation
was, and the contents thereof were, fully known to
them, and fully authorized by them, and agreed to
by each and both of them.” Appellants claim that
the evidence is insufficient to support these find-
ings. As found by the court, Ferry and McCarthy
did not sign the stipulation, but the evidence sup-
ports the findings that their attorneys did sign for
them, and by their authority, and with their con-
sent.  Section 283, Code Civ. Proc., is cited to
show that the attorneys of Ferry and McCarthy had
no authority to enter into the stipulation. This sec-
tion ‘was not intended to enlarge or abridge the au-
thority of the attorney, but only to prescribe the
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manner of its exercise’ (Preston v. Hill, 50 Cal. 53);
and the stipulation may be enforced, although not
entered in the minutes of the *43 court, if oral, or
filed with the clerk, if written (Smith v. Whittier,
95 Cal. 279, 30 Pac. 529), unless forbidden by
some other statute, or by some principle of law; and
we know of none. Ferry and McCarthy had no in-
terest in any of the property as members of the al-
leged corporation, for the corporation had no in-
terest in it. What their interest was, as members of
the society, we do not know, for none was shown as
such members; and no issue was presented in the
case as to the rights of the society as an unincorpor-
ated body, or as to the members of any such soci-
ety. But, aside from these considerations, Ferry and
McCarthy were not parties to this action, and are
not bound by the judgment in it. Appellants cannot
be heard to complain because of any finding as to
Ferry and McCarthy.

5. It is claimed that the court erred in finding
that there was no valid delivery by Mines to the
corporation of the deeds of the San Francisco and
Alameda county property. The evidence was that
Mines executed and acknowledged the deeds some
days after entering into the compromise agreement,
and avowedly to defeat its object. The deeds were
taken by R. C. Royce—by whose direction does not
appear—from the hands of the notary who took the
acknowledgment, and by Royce were delivered to
the recorder; and later Ferry got them, and they
were put in a drawer in the asylum, without deliv-
ery to anybody, and there remained until called for
in this suit. Whether Royce was at the time the at-
torney of Mines or the corporation does not appear.
There was no corporation, and no officer of the
grantee corporation to whom delivery could be or
was made, or who was capable of subsequently
manifesting acceptance express or implied. Conced-
ing that the intention of the grantor, Mines, was to
deliver the deed to the corporation, there could be
no valid delivery where there was no grantee in
esse; and the same may be said in answer to the
proposition that acceptance will be presumed on the
part of the grantee from the beneficial character of
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the grant, and also as to the other circumstances
suggested by appellants.

6. It is urged that the compromise agreement
was void because two of the parties to it—Griffith
and Schumann—were minors under the age of 18,
and the contract affected *44 real estate in which
they had an interest. The evidence showed that
these minors were represented by O. F. Weldon as
guardian ad litem, duly appointed, and they had no
general guardian. This guardian assisted in negoti-
ating the compromise, and the agreements were ex-
ecuted with his consent, and in his presence, and by
his express authority. They came of age before the
trial closed, and by deed, and in open court, ratified
all that had been done. They participated in the sub-
sequent efforts to induce Mines to carry out her
contracts. It was competent for Griffith and Schu-
mann to ratify what had been done in their behalf,
and this they did in the most solemn manner by de-
claration in writing, and on the witness stand, in the
presence of the court, at the trial. Whether their
guardian ad litem had authority to bind
them—which appellants deny—is not materia in
view of the subsequent ratification, after they came
of age, of all his acts and of all other acts done in
their behalf or which in any way affected them.

7. Error is urged in permitting the plaintiffs to
file a cross complaint to the complaint in interven-
tion. The objection seems to be that by section 442,
Code Civ. Proc., only a defendant may file a cross
complaint; that section 387, Id., which provides for
intervention, contains no provision for a cross com-
plaint, and as, by section 442, only a defendant may
file a cross complaint, there is no authority for a
cross complaint to an intervention. Section 387
treats the intervention as a complaint to which
either party to the action ‘may answer or demur * *
* asif it were an original complaint.” The interven-
tion may be adverse to both plaintiff and defendant.
Where it is adverse to either, such party becomes
defendant, and the intervener plaintiff, in the inter-
vention, and such defendant then has all the rights
to plead given to defendants in an ordinary action,
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and may file a cross complaint to the intervention
under section 442, supra.

8. The court found that the consideration mov-
ing to Mines, Ferry, and McCarthy for the execu-
tion on their part of the compromise and agreement
was adequate, fair, and reasonable, under which
Mines was to receive, with the knowledge and con-
sent of **393 Ferry and McCarthy, the title and
possession of all the *45 assets and lands referred
to, and ‘which were then and now of the value of
$50,000 and upwards.’ It is true that no provision is
made for Ferry and McCarthy in the division of the
spoils of this suit, but, as they are not parties to it,
or bound by it, appellants cannot complain; and as
to Mines the consideration seems quite adequate.
How far Ferry and McCarthy would be bound by
the stipulation and agreement should they hereafter
attempt to assert any rights or interest in the prop-
erty, we express no opinion. Apparently they have
cast their lot with Mines, and remain, as heretofore,
with her, to assist in managing the asylum. Nor do
we intend to express any opinion as to the rights of
the Girls Directory Orphan Asylum as an unincor-
porated society, nor of the members thereof other
than those whose rights are now before us; nor as to
the rights of the state, or of the charitably disposed
persons who have contributed so liberally to the up-
building of an institution the legal title to which is
in Mines. The result of this litigation leaves this
valuable property in the absolute control of Mines,
with power to do with it as she may will. We
should be glad to find some way in this case to de-
clare the charitable use with which the property is
morally, if not legally, impressed, but we see no
way to do so under the pleadings or the evidence.

Having given attention to all the various ques-
tions presented by appellants which seem to call for
notice, and finding no prejudicial error in the re-
cord, it is recommended that the order be affirmed.

We concur: HAYNES, C.; GRAY, C.
PER CURIAM.

For the reasons given in the foregoing opinion,
the order is affirmed.
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